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The Australian Charities and Not-for-profits Commission Act 2012 was passed by the Federal
Government in 2012, establishing the ACNC and a set of generally clear and easy to follow
governance obligations.
The first question is, what is governance?
Governance refers to the processes in place and activities carried out to make sure the charity
is effectively and properly run. As the Commissioner for the ACNC has stated:
There is “good governance” when charities have practices and procedures in place that help
them to do their work effectively and openly, and when the roles and responsibilities of people
in the charity are clearly understood. This includes the particular roles of board members and
the roles of staff, volunteers and members. Of course, good governance is more than the rules
of the charity and the individual behaviours of board members. It involves strong relationships
between the members of your governing body and stakeholders and is more about working as
a collective than individual responsibilities.
As the Commissioner stated:
Good governance helps make sure that the day to day work of a charity aligns with and
contributes to achieving a charities purpose. It is important that board members ask why are
we here, what are we doing and how will we do it? Asking these questions (and trying to
answer them) helps charities stay true to their vision and mission.

What does the ACNC do?
The ACNC imposes a set of obligations upon charities that the charities must meet in order to
remain registered on the ACNC and retain their status as a charity, which conveys several
benefits, most notably substantial tax benefits.
From the outset, it should be noted that the obligations imposed by the ACNC are high-level
principles, more than they are strict and precise rules, and hence there is scope for managers
and directors of charities to employ some flexibility in complying with them.
Rather, the flexibility is an acknowledgement that the NFP sector is filled with many different
organisations, and imposing a rigid set of rules would undoubtedly leave some charities out in
the cold; worst case scenario they could lose their tax-exempt status. Accordingly, the people
charged with governing charities, ‘Responsible Entities’ as the ACNC dubs them, can tailor
the way their charities are run to best meet the needs of the charity and its mission. For the
purpose of this paper, I will be referring to ‘Responsible Entities’ as ‘Responsible People’.
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ACNC imposes five broad governance standards
As I mentioned, the ACNC imposes five broad governance standards. These are set out in the
Australian Charities and Not-for-profits Commission Regulation 2013, and they are as follows:
1. Firstly, charities must be not-for-profit and work toward a charitable purpose.
2. Secondly, charities must be accountable to their members and constituents and take
steps to ensure that concerns about the governance of the charity can be raised and can
be dealt with.
3. Thirdly, and this probably goes without saying, but charities must be compliant with
Australian laws and must not commit any serious criminal or civil offences.
4. Fourthly, charities must also ensure that the people who are governing the charity are
fit and proper to do so.
5. Last, but certainly not least, charities must ensure that the people in governance
positions understand their broad obligations and act in a manner that is consistent with
those obligations.
I will discuss these obligations more in depth in a moment, however for now it should be
mentioned that the ACNC, being the key regulator of charities, takes a positive inference
approach to charity governance. That is to say, that it expects most charities to be compliant
with the governance standards, and hence it generally only pursues serious breaches of the
obligations. Actions that warrant investigation may include improper diversion of funds, nondisclosure of serious conflicts of interest and gross financial negligence. With that mind,
charities should stay away from questionable activities!
Turning now to the governance standards in a bit more depth.
Governance Obligation 1 – Charitable Purpose and Not-for-profit status
The first governance obligation requires charities to be working towards a charitable purpose.
The ACNC recommends several steps be undertaken to ensure that a charity’s responsible
people are aware of this obligation and act in a manner that is consistent with its charitable
purpose. The best way to comply with this standard is to ensure that the organisation’s
charitable purpose is clearly and concisely articulated in the charity’s governing documents.
Being transparent about the charity’s activities and purpose will also assist in compliance
with this obligation. Making the governance documents readily available on the charity’s
website can help to ensure transparency, and increase public trust in the organisation. Bear in
mind that these documents must be registered with the ACNC upon the charity’s registration,
with the proviso that they can be retrieved by the public.
In line with this obligation, Responsible People should operate their charities and not-forprofits in such a way that ensures they do not exist for the personal gain or profit of directors
or related parties, such as family members or friends. The best way to ensure no one is
dipping their hand into the charity’s cookie jar, so to speak, is to establish stringent rules
regarding how the charity’s finances are managed, such as:
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•

Having two people handle and authorise financial transactions, this includes having
two cheque signatories, and always ensuring the handling of money and financial
transactions are reviewed before they are finalised.

•

Establish a bank account that requires two signatories to sign off on any outbound
transactions.

•

Being on top of a charity’s finances is paramount. If you’re involved in the
governance of a charity, or if you’re advising someone who is, you should ensure that
the charity’s books are regularly audited and that if there are any large variations in
year-on-year expenditure or, expenditure-to-revenue, these variations are investigated.
While it is normal for expenses and revenues to fluctuate, being aware of why these
fluctuations have occurred, and being able to recognise when there is a particularly
large variation and be able to justify it is important. Ensure that any financial
anomalies are followed up and resolved.

•

Ensuring that the authority to purchase and enter into transactions is clearly
articulated and limited is also key to ensuring that the charity’s finances are managed
properly. In this regard, the information required to access bank accounts and other
sensitive facilities should remain confidential and be kept in a secure location.

Ensuring a charity has a clear mission statement and stringent controls over the way it is
operated will make complying with this standard infinitely easier, and also assist with the
other governance standards.
Governance Obligation 2 – Accountability to Members
Where a charity is incorporated, or structured in some other way that gives it a membership,
the charity or not-for-profit must ensure it is accountable to those stakeholders. Establishing
clear communication channels to the charity’s membership, will go a long way to ensuring
compliance with this governance standard. Charities should be able to tell their membership
how money is being spent, what activities are in the pipeline and whether there are any
changes being proposed for the governing documents or constitution.
For those of you that have to deal with businesses regularly, the solution to this should be
obvious; hold an annual general meeting. This provides a forum where the membership can
communicate with the controlling directors and engage in the processes and direction of the
charity.
A charity’s members will often play a key role in the operation of the charity and its
direction, hence keeping them in the loop is important. This can be as simple as establishing
regular mailing, and ensuring that the Responsible People can be easily contacted, hence
allowing a continuous dialogue between both groups.
Where the charity elects Responsible People, an important aspect of this governance standard
is to establish clear processes for their election and appointment. Members must be able to
vote freely and have a real choice in the candidates they select.
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Note, there are several charity structures that can be employed, and not all of them will have
a membership. But where a membership does exist, being proactive in communicating with
them and holding fair elections will ensure that the second governance principle is complied
with.
Once an election has been held, and new Responsible People appointed, the ACNC must be
promptly notified of all new appointments. This includes all board members, as well as office
holders such as the Secretary or CEO. The ACNC should be provided with information such
as names; addresses, dates of birth, and contact details, all of which can be updated through
the ACNC’s ‘Charities Portal’, which can be found at its website.
Fulfilling this governance standard is highly contingent on the type of charity in question.
Obviously, some charity structures will not have a membership and do not need structures in
place to ensure elections and appointments to the board, though their ‘responsible people’
must still be listed on the ACNC and accountable to that body.
Conversely, the ACNC does anticipate that larger charity organisations will need to focus
more resources on ensuring that they comply with this obligation. If the charity has a larger
member body, it may need to establish more structured methods of contacting members and
ensuring their participating in elections.
Governance Obligation 3 – Compliance with Australian Laws
No one wants a charity that runs around breaking the laws, consequently, the third
governance standard mandates that charities must comply with Australian laws and, notably,
must not commit any indictable offence or a breach of a civil law that wold incur 60 penalty
units, which is $10,800 for those of you counting at home.
Breaches of laws by charities are investigated by the ACNC – where those breaches are
serious enough to warrant it. The ACNC will investigate offences where the impact is serious
enough to undermine public trust in charities. Examples include money laundering or fraud.
The ACNC will also involve itself where it believes that to do otherwise would be to expose
the people and assets of the charity to a chance of theft or inappropriate use of funds, such as
the CEO giving him or herself a nice Hawaiian holiday.
Where the organisation is registered as a charity then the organisation is exempt from income
tax. However, it should be noted that in order for a charity to be exempt from income tax
they need to be endorsed by the Commissioner of Taxation as well as being registered with
the ACNC.
Charities need to be aware of their legal obligations in relation to employees, independent
contractors and volunteers.
If the organisation has employees, then the charity must withhold amounts from their pay and
send the withholding amounts to the Commissioner of Taxation. This process is called
withholding and is done through the (PAYG) Withholding System. Further, the organisation
has to register with the Commissioner if they are required to withhold payments to
employees. It is noted that charities are not exempt from their PAYG withholding
obligations. Note that the charity may also have fringe benefit tax obligations. The
organisation will also have employee superannuation obligations as well obligations in
respect of leave entitlements. If the employee has a higher education loan then the charity
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needs to withhold further amounts from the employee’s payments in respect of the higher
education loan.
The charity also needs to be aware of any obligation to pay payroll tax in respect of the
employee (although this will only apply to larger organisations as payroll tax is only payable
on wages in excess of the payroll tax threshold which is currently $750,000). It is noted that
there is some limited exemption for payroll tax in relation to non-profit organisations.
It is important for the organisation to obtain legal advice in relation to its legal obligations for
taxation.
The Tax office also requires charities that are registered as charities to keep records. Some of
the basic records the organisation may need to maintain are:
•

cash book records of daily receipts and payments

•

tax invoices and income tax records, such as debtors and creditors lists, stocktake
records and motor vehicle expenses

•

records of payments relating to employees, PAYG withholding, superannuation and
fringe benefits provided

•

records of payments withheld from suppliers who do not quote an Australian business
number (ABN)

•

bank reconciliation statements

•

records to enable fringe benefits tax (fbT) liability to be assessed.
Governance Obligation 4 – Suitability of Responsible Persons

In order to maintain public confidence in charities and ensure to the special status of charities
is deserved, the Responsible People of a charity must be suitable and proper for the role of
governing.
People can be disqualified from managing a charity by:
•

Being an undischarged bankrupt, or being convicted of serious offences or a fraud
charge.

•

Having previously acted in breach of any director’s obligations under the
Corporations Act that would impose a sentence of 12 month's imprisonment.
Interestingly, a conviction in a New Zealand for similar breach court will also
preclude people from being appointable as a Responsible Person.

•

And a conviction of a serious offence in other foreign jurisdictions, punishable by
more than 12 months in prison, will also preclude you.

ASIC and the ACNC both have a ‘Register of Disqualified Persons’, and these should be
searched before anyone is appointed to a role of prominence within a charity.
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To ensure compliance with this standard, Responsible People should sign declarations
confirming that they have not been disqualified by either ASIC or the ACNC and that they
understand how they can be disqualified.
Now if you are unfortunate enough to come across any Responsible People that are in fact
ineligible and have been appointed to a position of responsibility in a charity, I would
recommend that you ask them to resign from the charity immediately, as this does put the
charity itself at risk. If they refuse, they should be removed from their position through the
mechanisms within the charity’s governing documents.
Governance Obligation 5 – Duties of Responsible People
So, Responsible People must do their best to act with reasonable care and diligence, acting
honestly, disclosing any conflicts of interest and ensuring that the financial affairs of the
charity are managed responsibly, aspects of which have already touched on.
Charities established as companies are not bound by the rules of the Corporations Act in how
charities should be governed, however the duties to avoid insolvent trading (section 588G of
the Corporations Act) and the requirement that Responsible People act without an improper
purpose or not in good faith (s 184 of the Corporations Act), will continue to apply. In lieu of
the requirements of the Corporations Act, Responsible Persons in all charities are obliged to
fulfil the following seven requirements:
1. Act with reasonable care and diligence – this involves that a Responsible Person is
actually capable of guiding the management of the charity. They are required to stay
up to date with the charity’s processes and finances.
2. Act honestly in the best interests of the charity and for its purposes – this duty should
be fairly self-explanatory, and will be breached if, for example, a deal is entered into
that does not benefit the charity or does not appear to be an arm’s length transaction.
3. Not misuse the position of a Responsible Person – again this should be fairly selfexplanatory. Breaches of this standard might occur where the Responsible People
enter into transactions that appear to benefit themselves, or a mate of theirs, more than
the charity.
4. Not to misuse information obtained in performing duties – given that charities often
deal with sensitive information, not only about those they help, but also their partners,
it is important that Responsible People don’t abuse this privilege or, worse, use it to
benefit themselves.
5. Disclosure of actual and perceived conflicts of interest – conflicts must be disclosed
even when there is no actual conflict. This is to ensure that the reputation of charities
in general is not tarnished by the actions of a few. Conflicts could occur, or be
perceived to occur, in many instances. An example is where the charity is seeking
legal advice and a Board member is a solicitor at a law firm which is under
consideration. If only one Responsible Person manages the charity, or all of them
have conflicts, all conflicts should all be disclosed.
6. Ensure good management of the charity’s financial affairs – this does not necessarily
have to be undertaken by the Responsible People. Auditing and similar functions can
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be contracted out to trusted parties. However, strong processes should be put in place
by the charity to ensure any problems that arise in the management of the charity can
be dealt with effectively and fairly. The Regulations do recognise that not all charities
should have the same financial management, and allows for the produces that are
followed to be appropriate on a case-by-case basis.
7. And finally, the requirement to not allow insolvent trading by the charity – Given that
a breach of this obligation can expose Responsible People to liability under the
Corporations Act, it is particularly important that Responsible Persons ensure that
they regularly review the charity’s books and understand its financial position.
In addition to all these, the Responsible Person must act as a fiduciary for the charity, which
would no doubt inform a court’s understanding of how a ‘reasonable’ Responsible Person
would act.
Responsible people also have a broad obligation to ensure that their actions instil in the
public sense of trust that the charity is acting properly and in accordance with its governance
requirements.
It is crucially important that all Responsible Persons understand their obligations at the time
of taking up a position in the charity. A good way of ensuring this is to provide them with a
summary of their obligations regarding the charity upon their appointment and have ongoing
processes to ensure they continue to understand their obligations, especially if these have
changed in any way.
Protections
Now given I am talking with you about the requirements and limitations of charity
governance, it is only appropriate that I discuss some of the protections that are in place for
Responsible People. The protections are found under the Regulations and provide that if a
Responsible Person meets a protection, they will have been taken as a having taken all
reasonable steps to comply with the Fifth Governance Standard.
Protection 1
A Responsible Person will not be found to have breached their obligations by relying on
information provided to them by an in-house team that it reasonably considers to be
competent. Nor will their obligations be breached by reliance upon information or processes
provided by a reasonably capable third party. By allowing this, the ACNC acknowledges that
Responsible People will at times need to rely on third parties and people within the charity to
perform functions, and ensures that the Responsible person cannot be held liable for any
mistakes those third parties might make.
When considering this standard, the Regulations provide that the size and nature of the
charity must inform what is an appropriate assessment of whether it was reasonable to rely on
that information. For example, a court might consider it unreasonable for a well-resourced
charity to rely on in-house auditing, insisting instead that it have its audits conducted by
external accounting firms.
Protection 2
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If a Responsible Person makes a decision in good faith, and genuinely believes that it is for
the good of the charity, then they will have been taken to comply with their governance
obligations as long as they were reasonably informed in making that decision and did not
have a material interest. Good faith would be tested in accordance with the common law
standards, which fundamentally requires a consideration of the fairness and honesty inherent
to the actions of the Responsible Person.
Protection 3
If a charity takes on a debt that causes it to go insolvent, a Responsible Person will not be held
to have breached their obligations so long as they had reasonable grounds to believe the charity
was solvent at the time the debt was incurred and would not become insolvent because of the
debt.
Alternatively, if they did believe that it would cause the charity to become insolvent, and yet
did everything in their power to prevent the debt from being incurred; such as visibly
protesting, or resigning from their position, they will not be held to have breached their
governance standards.
Protection 4
And last, but not least, incapacitation! It goes without saying, but the ACNC felt the need to
say it anyway. If a Responsible Person is seriously incapacitated and cannot perform their
functions, then they will not be liable for any breach of governance standards that occurred
during that time of incapacitation. In the context of corporations law, ‘serious incapacitation’
is a fairly high bar, requiring a physical inability to perform obligations, such as extended
hospitalisation. It is likely that a court would adopt a similar formulation in regard to charity
governance.
Conclusion
So, there you have it! A quick run-down on the governance standards that charities and
Responsible People should abide by at a minimum. However, this short guide does not
necessarily contain all the governance procedures required and laws that apply. Legal advise
should be obtained. There are plenty of lawyers who will provide assistance pro-bono to
charitable organisations.
Fundamentally, the key to running a successful charity is to ensure clear communication
between the charity and its constituents, as well as the public, to establish strong processes for
reporting and management, and to make sure that Responsible People are aware of their duties.
Always bear in mind, the ACNC recognises that with nearly 60,000 charities in Australia,
imposing a one size fits all approach would never work. Accordingly, the ACNC Act and
Regulations allow for flexibility in the way charities can be established and run and the way
Responsible People can manage them.
Dated: 6 October 2017
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