TOONGABBIE LEGAL CENTRE
SEMINAR – POLICE POWERS

SPEAKING NOTES
[Timed at 55 min – 45 min talk + 10 min questions]

SEMINAR DESCRIPTION: What are police powers? NSW Police have
enforceable powers which they can exercise against anyone in NSW. Some of
these powers, however, can only be used in certain circumstances. What are each
of these powers and when can the police use them? Learn what rights you have
when interacting with police.

Speaker: Phillip Boulten SC
Chair: Greg Smith SC
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2. POLICE POWERS GENERALLY
•

Police have a range of powers which they can exercise, with or without a
warrant.

•

Governed by the Law Enforcement (Powers and Responsibilities) Act 2002
(aka “LEPRA”).

•

Over the years, police powers have expanded, and the safeguards have
been weakened.

•

Most recently, NSW Government passed a raft of changes that allow police
to restrict and prohibit movements based on very little evidence.

•

Important to know your rights and the difference between the use of police
powers, and the abuse of police powers.

3. SPECIFIC POLICE POWERS
•

Too many to cover in one session.

•

Seminar will cover
o the basics of powers that can be exercised day-to-day on the streets,
e.g. stop and search, move-on directions, arrest;
o recent changes to LEPRA including new Public Safety Orders and
Serious Crime Prevention Orders;
o Safeguards, and consequences of abuse of police power

•

Many police powers rely on police officers having a “reasonable suspicion”
or police officers “suspecting on reasonable grounds”. The key case on the
definition of reasonable suspicion is the case of Rondo (2001) 126 A Crim R
563, in which it was said that reasonable suspicion is less than a belief, but
more than a mere possibility.

Powers requiring identity to be disclosed
•

Police can require someone’s identity be disclosed in the following
circumstances (LEPRA s11):
o When police suspect on reasonable grounds that the person can
assist with investigation of an indictable offence because they were at
or near where the offence occurred, before, during, or soon after;
o For the purposes of giving a person a move-on direction.

•

Police also have powers under the Passenger Transport legislation n for
those on public transport:
o Require identity to be disclosed if police reasonably suspect
committed an offence against the Passenger Transport legislation
such as not having a ticket, or committed an offence of graffiti on
railway premises.

Stop and search
•

There is no general power to stop someone.

•

The power to “stop” comes from a section that allowed for stop, search and
detain someone.

•

Most commonly misunderstood and misused power.

•

The law is not clear/settled on when police can start talking to someone in
the street. There are no cases that clarify that point. In a District Court case
of R v Fortescue [2010] NSWDC 272, his Honour Judge Nicholson looked at
the difference between a “stop” and merely a “chat” with police, saying that a
general “chat” is not a stop if the accused is free to quit the conversation at
any time.

•

Power to stop and search (LEPRA s 21):
o Can stop, search and detain person or something in their
possession/control, if suspects on reasonable grounds that:
▪

Person has in possession/control anything:
•

stolen, unlawfully obtained;

•

used/intended to be used in commission of a “relevant
offence” (that is, an indictable offence, or offences
involving weapons, dangerous articles, firearms or
explosives);

•

drugs.

o If police suspect on reasonable grounds that any of the above articles
is concealed in a person’s mouth or hair, they may require the person

to open their mouth to be searched, or shake or move their hair
(LEPRA s 21A).
o The police can also require a person to submit to a search if they have
a dangerous implement or laser pointer in public or at a school. If it is
a student, the student can be required to submit to a search of their
schoolbag or locker (LEPRA s 24).
o Searches can also be conducted with consent. Often police will seek
consent, but a person does not realise they have a choice.
•

How can a search be conducted? (LEPRA s 30)
o By running hands quickly over the outside of the clothing;
o Require removal of jacket, hat, shoes (but not a strip search);
o Examine anything in the person’s possession;
o Use a metal detecting scanner;
o Strip searches are allowed but only if it is necessary (s 31).

Powers of arrest
•

In 2013, the police’s power to arrest was expended.

•

The police can arrest without a warrant if (LEPRA s 99):
o The police officer suspects on reasonable grounds that the person
is committing or has committed an offence;
o

That it is reasonably necessary, for a number of reasons, including
but not limited to:
▪

stop the person from committing an offence;

▪

stop the person fleeing from police officer or location of the
offence;

▪

to ensure a person appears before a court;

▪

to preserve evidence;

▪

broadly, because of the “nature and seriousness of the
offence”.

•

Arrest may be “constructive”. A person may not formally be under arrest,
but if they are not free to leave, they are under “constructive” arrest. The
lawfulness of a constructive arrest should be scrutinised and challenged
just as much as an actual arrest.

•

Recently, a definition has been inserted into the legislation (s 110) to
create a “protected suspect”, that is, someone who is in the company of
a police officer for the purpose of investigation, but who has been
informed that he or she can leave at will and the police officer believes
there is sufficient evidence that the person has committed the offence.

•

There is a long line of authority that says arrest should be a last resort,
but this is being diluted by the expansion of the power to arrest.

•

The Court of Appeal has recently dealt with unlawful arrest in the case of
State of NSW v Smith [2017] NSWCA 194, a case dealing with the tort of
false imprisonment where damages were awarded to Mr Smith after he
was arrested at home and kept at the police station for 3 hours and 40
minutes to be charged with malicious damage. Mr Smith had no prior
record and no firearms. The Court decided that the correct test for
whether arrest is necessary for one of the s 99(3) purposes is whether (i)
the arresting officer honestly believed that the arrest was necessary for
one of the purposes set out in s 99(3); and (ii) the decision to arrest, when
reviewed afterwards according to the information known to the arresting
officer at the time of the arrest, was made on reasonable grounds

Move-on directions
•

Police have power to issue move-on directions to members of the public.

•

Police can issue a direction if the police officer believes on reasonable
grounds that the person’s behaviour or presence (LEPRA s 197):
o Is obstructing others;
o Constitutes harassment/intimidation
o Causing or likely to cause fear;
o Is for the purpose of drug supply, or obtaining drugs.

•

Police can also give move-on directions to intoxicated persons, if police
believe on reasonable grounds that the person is likely to cause injury,
damage property, poses a risk to public safety, or is otherwise disorderly
(LEPRA s 198).

•

Failure to comply may result in being charged with an offence of failing to
comply, which has a maximum penalty of $220.

Public Safety Orders
•

Part of the NSW government’s most recent raft of changes to LEPRA;

•

What is a public safety order? (LEPRA s 87Q)
o An order made by a senior police officer that prohibits a person, or
persons belonging to a specified class of persons, from attending a
public event or entering/being present a particular place or area during
a specified period.

•

When can an order be made? (LEPRA s 87R)
o If the senior police officer believes that the person or class of persons
poses a risk to safety or security and that it is reasonably necessary

•

There must be consideration of the public interest to maintain freedom of
participation in events such as protest or industrial action, as well as
consideration whether such an order would prevent someone from attending
their work, educational institution, place of worship, health provider or
lawyer’s office.

•

The period of the order being in place should not be longer than 72 hours
(LEPRA s 87S).

•

The order must be personally served on every person to whom it applies
(LEPRA s 87T).

•

Contravention of the order = offence with 5 years’ imprisonment max pen.
(LEPRA s 87ZA).

•

No challenges to the legislation as yet. Controversial at the time of
introduction as:

o It gives broad, fast-acting power to police to prohibit movement;
o It is not clear whether a “class of persons” allows for the “class” to be
based on race, sexuality, religion or membership of a particular social
group;
o The concept of an “area” is undefined and unconfined.

Use of force

-

In exercising their powers, police are allowed to use “such force as is
reasonably necessary”; (LEPRA s 230)

-

This is commonly challenged in the courts as it a line often crossed by police,
and gains particular attention where it involves a juvenile, or a death in
custody.

4. PROTECTIONS
Safeguards
•

The legislation incorporates certain “safeguards” when exercising certain
power, such as stop, search, arrest, disclosure of identity or giving of
directions;

•

The police are to provide information to someone when exercising a power,
that is evidence they are a police officer, their name, place of duty, the reason
for exercise of the power, and the reason for exercising the power, and
warnings that the person is required by law to comply with a direction or
request (LEPRA s 202, 203);

•

After a number of successful challenges to the exercising of police powers
on the basis of breach of the safeguards, the legislation was amended to
insert s 204A to say that the validity of the exercising of police powers is not
affected by police not complying with the safeguard provisions. There is an
exception to this in the case of a direction/request to a single person, or

where the person asks for information as to the name of the police officer and
place of duty.

Consequences of breaches of police powers
•

A person who is subject to the exercising of police powers should tell a
solicitor immediately, and/or make a note of what happened.

•

There may be consequences in court, including challenging of charges
resulting from the police’s misconduct, and potential for exclusion of
evidence.

•

There may be opportunity for complaint to the Local Area commander, which
may result in internal sanctions or referrals to PIC for the police officer(s)
involved.

•

There may be opportunity for complaint to the Ombudsman.

•

In some cases, there may be compensation available or damages available,
such as in the case of false imprisonment.

Know your rights
•

If one is in police custody – entitled to legal advice at any time. Even on the
side of the road. Ask early and ask often.

•

Legal Aid NSW provides a legal advice service during business hours, phone
advice for those in custody, and 24 hour phone advice for juveniles.

•

The Aboriginal Legal Services provides phone advice to all Aboriginal people
in custody including juveniles.

•

The Law Society has an after-hours assistance service with phone numbers
published on the Law Society website – if you are a solicitor you may wish to
have your name included on that list.

