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Table 1: Temporary visa holders
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Visa holder

31/12/2015

31/12/2016

% of total

Visa holder

Special
634,560
[i]
Category(subclass 444)
visa holders

646,830

1.9%

30.9%

Visitor visa holders
Student visa holder
Temporary
Work (skilled)
visa holders

517,090
328,130
159,910

565.760
355,760
150,220

9.4%
8.4%
-6.1%

27.1%
17%
7.2%

Working Holiday
Maker visa holders

155,180

148,500

-4.3%

7.1%

Bridging visa holders

110,980

127,110

14.5%

6.1%

Other Temporary visa
holders

56,700

60,090

6%

2.9%

Temporary Graduate
(subclass 485** visa
holders

23,870

37,240

56%

1.8%

Total temporary
entrants in Australia

1,986,420

2,091,490

5.3%

100%

Temporary visa holders
category

Migration Act section 235
Section 235(1) prohibits work done in contravention of a condition on a
temporary visa
Section 235(5) prohibits an ‘unlawful non-citizen’ from working in
Australia ‘for reward or otherwise’.
The offences created are of strict liability, operating without regard to
the extent to which an individual is responsible for or even conscious of
the delict in question.

Compensation for workplace injuries
• Although the regulation of migration is a federal matter,
compensation for injuries sustained at work is covered in the first
instance by state laws and policies.
• The most important protective schemes for workers are worker’s
compensation legislation, followed by
• Common Law protections in tort law.

Workers’ compensation
• Definition of ‘worker’ turns on existence of a valid contract of service
• Common Law doctrine of illegality operates to render void or
unenforceable a contract that is contrary to the law.
• Yango Pastoral Co Pty Ltd v First Chicago Australia Ltd, [1978] HCA
42; (1978) 139 CLR 410 per Mason J:
• to determine whether a statute prohibits a contract, regard must be
had not only to the language of the provision ‘but also to the scope
and purpose of the statute from which inferences may be drawn as to
the legislative intention regarding the extent and effect of the
prohibition which the statute contains’ (at 432).

Workers Compensation
• State/ territory laws inconsistent
• Workers Compensation Act 1987 NSW, S 24:
• If, in any proceedings for the recovery of compensation under this
Act, it appears that the contract of service or training contract under
which the injured person was engaged at the time when the injury
happened was illegal, the matter may be dealt with as if the injured
person had at that time been a worker under a valid contract of
service or training contracts.”

Yong Fu Zhange v Meihu trading as Eden Furniture and
the WorkCover Authority of NSW [2006] NSWWCCPD15
• the Arbitrator confirmed that Section 235 of the Migration Act does
not make the contract of employment void, even where work is
determined to be in breach of that Section or to be an illegal or
unenforceable contract notwithstanding the act of working is illegal.

Conflicting laws
• Section 53 NSW legislation - Discretion to make provision for weekly
payments to continue in circumstances where there is a certification
that the incapacity resulting from the injury is likely to be of a
permanent nature/ even if claimant leaves Australia.
• See Thadsanamoorthy v Teys Australia Southern Pty Limited [2017]
NSWWCC73
• Contrast Victorian Workers Compensation Act 1958, s 10 – similar
discretion but compensation payments must cease if the claimant
ceases to reside in Australia

Illegality and future economic loss
• Viliami v National Springs, a Division of Hendersons Federal
Springworks Pty Limited (1993) 9 NSWCCR 453:
• Burke J held that it would be a very rare case in which a s 24
discretion ever failed to be exercised in favour of a worker.
• BUT – because the worker had no right to work under the Migration
Act, he was not entitled to claim future economic loss. an award for
permanent impairment was made but the subject of illegality
remained a real issue in denying this migrant worker a full
entitlement to compensation.

Fair Work Ombudsman
• Trend towards offering assistance
• Fair Work Amendment (Protecting Vulnerable Workers) Act
• The new Act has raised penalties for serious contraventions of the
Fair Work Act, doubling civil penalties. More importantly it has given
the Fair Work Ombudsman coercive questioning powers for
investigations concerning the underpayment and exploitation of
workers and to enter employment premises.

Key provisions of Fair Work Amendment (Protecting Vulnerable Workers)
Act
• Franchisor/Holding Company liability for certain contraventions made by a
franchisee/subsidiary where they knew or reasonably ought to have known about
the contraventions but failed to take reasonable steps to prevent them;
• Higher penalties for serious contraventions where a person knowingly and
systematically contravenes a provision;
• Higher penalties for providing inspectors with misleading or false information, or
for hindering the performance of their function;
• Prohibition on cash back arrangements;
• Broader investigative/enforcement powers of the Fair Work Ombudsman (FWO);
and
• Presumptive burden on employers to disprove allegations made by employees of
specific contraventions where the employer did not keep or make available
records or payslips

Other avenues?
• Anti-trafficking provisions
• Actions in tort?

